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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

---------------------------------------------------------------- x

Ravidath Lawrence Ragbir, et al.,

Plaintiffs-Appellants,

- v. -

Thomas D. Homan, et al.,

Defendants-Appellees.

:
:
:
:
:
:
:
:
:

AFFIRMATION

No. 18-1597

---------------------------------------------------------------- x

HARRY SANDICK, pursuant to Title 28, United States Code, Section 1746,

hereby affirms under penalty of perjury:

1. I am a partner at Patterson Belknap Webb & Tyler LLP and I represent a

group of 67 religious leaders, institutions and membership organizations, Amici Curiae in

support of Plaintiffs-Appellants. I respectfully submit this Affirmation in support of Amici’s

motion for leave to file the attached Amici Curiae brief in support of Plaintiffs-Appellants

pursuant to Federal Rule of Appellate Procedure 29(b). A complete list of Amici is contained in

Appendix A of the attached brief.

2. Amici are American religious leaders—priests, pastors, rabbis, imams, and

other clergy—who represent many faiths and denominations. Amici share an overriding interest

in this case: they each treasure their First Amendment rights to follow the courage of their

convictions, and to speak out when they see injustice. Amici wish to live in harmony with the

government and do not wish to see government officials using their discretion to prosecute,

punish, and chill political speech.

3. The attached brief reflects the unique perspective of this diverse group of

faith leaders. Many Amici have firsthand experience of activism based on their religious
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convictions, and therefore recall that abuses of prosecutorial discretion are a threat to the

constitutional rights of all regardless of the political party or ideology currently in power.

Moreover, Amici’s keen awareness of the history of religiously-motivated political speech in the

United States provides the court with useful context for the government’s current efforts to

suppress pro-immigrant and anti-deportation speech in the religious community.

4. The efforts of the U.S. Immigration and Customs Enforcement (“ICE”) to

target Plaintiff Ravidath Lawrence Ragbir and likeminded activists jeopardize the work that

Amici and other religious leaders have undertaken in recent years to support immigrants and to

create a society of love and respect in which their congregants and others can live together

without fear. Amici have welcomed immigrants into their communities and congregations, and

provided charitable support to immigrants as they adapt to their new homes. Amici have

accompanied immigrants to deportation proceedings in order to provide support for congregants

during a difficult moment. Amici have provided protection to those at risk of deportation,

supporting legal clinics, and opening their houses of worship to vulnerable immigrants and their

families. Amici have led nondenominational public gatherings across lines of faith and have

spoken out about the need to provide humane treatment and due process for immigrants. And

Amici, along with the religious institutions they lead, have spoken out publicly in support of

immigrants and against government policies that unfairly target, penalize, and stigmatize

immigrants.

5. Moreover, as many Amici are supporters of the Sanctuary Movement,

members of Amici’s congregations and communities could now themselves be targeted for

retaliation, perhaps based on Amici’s public statements. If ICE is permitted to discriminate

based on free expression, Amici who express ideas that are disfavored by ICE may see their
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houses of worship raided, and their congregants arrested and deported based on the expression of

views on issues of social concern.

6. In the attached brief, Amici present three arguments in support of

Plaintiffs’ appeal that explain why judicial intervention is necessary to safeguard the important

constitutional values upon which Amici rely. First, Amici explain that as religious leaders, they

draw support from the First Amendment’s protections of free speech, as well as free exercise.

Second, America’s faith community has a long history of social justice leadership, and Amici

review some of the moments in our history in which religious leaders have exercised their rights

to make important contributions to social justice. Finally, Amici explain how the actions taken

by ICE, if unchecked, will cause harm not only to Plaintiffs, but also to religious leaders and the

institutions that they lead.

7. Plaintiffs-Appellants consent to the filing of the attached brief

8. Counsel for Defendants-Appellees indicated in an email dated August 30,

2018 that Defendant-Appellees do not oppose Amici filing a brief.

9. No prior application has been made for the relief sought herein.

10. Based on the foregoing, appellant respectfully requests leave to file the

attached Amici Curiae brief.
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I declare under penalty of perjury that the foregoing is true and correct.

Dated: New York, New York
September 7, 2018

/s/ Harry Sandick
HARRY SANDICK
Patterson Belknap Webb & Tyler LLP
1133 Avenue of the Americas
New York, NY 10036-6710
Telephone: (212) 336-2000
Fax: (212) 336-2222
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Pursuant to Federal Rule of Appellate Procedure 26.1, Amici Curiae

hereby certify that they have no parent corporations and that no publicly held

company owns 10% or more of their stock.
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Amici are American religious leadersxpriests, pastors, rabbis, imams, and

other clergyxwho represent many faiths and denominations.2 Amici share an

overriding interest in this case: they each treasure their First Amendment rights to

follow the courage of their convictions, and to speak out when they see injustice.

Motivated by a belief in a higher power than themselves, religious leaders have

been at the forefront of American social movements for centuries, going back at

least to the abolitionist movement in the antebellum period.

Amici wish to live in harmony with the government and do not wish to see

government officials using their discretion to prosecute, punish, and chill political

speech. Amici view with deep concern the efforts of U.S. Immigration and

=ljkfdj ?e]fiZ\d\ek &yC=?z' kf j`c\eZ\ Zi`k`Zj f] k_\ ^fm\ied\ek|j `dd`^iXk`fe

policy by seeking to detain and deport Ravidath Ragbir and likeminded activists

who have been targeted because of their political advocacy on behalf of immigrant

i`^_kj+ N_\ >`m`e\|j ZfddXe[d\ek kf cove the stranger in your midst as you love

each other is central to each of the faiths represented by AmicixJudaism,3

1 Pursuant to Federal Rule of Appellate Procedure 29(a)(4)(E), Amici certify that
this brief was not written in whole or in part by counsel for any party, and no
person or entity other than Amici and their counsel has made a monetary
contribution to the preparation and submission of this brief.
2 A list of Amici is attached to this memorandum as Appendix A.
3 yN_\ ]fi\`^e\i i\j`[`e^ Xdfe^ pfl dljk Y\ ki\Xk\[ Xj pfli eXk`m\-born. Love
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Christianity,4 Islam,5 and Unitarian Universalism. For this reason, Amici support

this appeal from the district cflik|j order denying in part Plaintiffj| motion to

enjoin ICE from using its discretion to retaliate against immigration activists.

KPVTQFWEVKQP!CPF!UWOOCT[!QH!CTIWOGPV!

N_ifl^_flk fli eXk`fe|j _`jkfip) k_\ =fejk`klk`fe _Xj gifk\Zk\[ k_fj\ n_f

express opinions on social issues and matters of public concern, even when those

opinions are unpopular or contrary to the views of the government. Religious

leaders and their organizations and communities have been among those who have

benefited most from these principles of free expression. This is because religious

leaders and organizations are compelled by their deeply held religious beliefs to

protect the most vulnerable in our society, including immigrants. Based on

experiences and memories of intolerance and discrimination, faith communities

have long expressed a special concern for the principles of free expression, belief,

and action that facilitate their missions, even when doing so requires them to

advocate for unpopular positions or criticize the government.

them as youij\c]) ]fi pfl n\i\ ]fi\`^e\ij `e ?^pgk+z Leviticus .6701 &H\n Cek|c
Version 2011).
4 yLove the Lord your God with all your heart and with all your soul and with all
your mind and with all your strength. The second is this: Love your neighbor as
yourj\c]+ N_\i\ `j ef ZfddXe[d\ek ^i\Xk\i k_Xe k_\j\+z GXib ./70-w31 (New
Cek|c P\ij`fe /-..'+
5 yQfij_`g ;ccX_ Xe[ XjjfZ`Xk\ efk_`e^ n`k_ B`d) Xe[ kf gXi\ekj [f ^ff[) Xe[ kf
relatives, orphans, the needy, the near neighbor, the neighbor farther away, the
comgXe`fe Xk pfli j`[\) k_\ kiXm\c\i + + + +z ;e-H`jX| 1703 &MX_`_ Cek|c .664'+
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It is against this backdrop that religious leaders are speaking out today, as

Amici file this brief in support of Plaintiffs, who have alleged in their complaint

and in their motion papers that ICE is now targeting individuals for deportation or

other immigration enforcement based on their public statements, rather than based

fe e\lkiXc Zfej`[\iXk`fej+ C=? X^\ekj _Xm\ ^fe\ jf ]Xi Xj kf yjkXb\ flkz gcXZ\j f]

worship in hopes of arresting congregants as they leave services, a direct affront to

;d`Z`|j i`^_kj Xe[ i\c`^`flj giXZtices. Just as religious leaders have supported

important social causes in the past, Amici file this brief out of a grave concern that

C=?|j i\Z\ek XZk`fej n`cc _Xid k_\ Zfddle`k`\j k_Xk ;d`Z` j\im\+

In addition to the harms alleged in the Complaint, IC?|j \]]fikj a\fgXi[`q\

the work that Amici and other religious leaders have undertaken in recent years to

support immigrants and to create a society of love and respect in which their

congregants and others can live together without fear. Amici have welcomed

immigrants into their communities and congregations, and provided charitable

support to immigrants as they adapt to their new homes. Amici have accompanied

immigrants to deportation proceedings in order to provide support for congregants

during a difficult moment. Amici have provided protection to those at risk of

deportation, supporting legal clinics, and opening their houses of worship to

vulnerable immigrants and their families. Amici have led nondenominational

public gatherings across lines of faith and have spoken out about the need to
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provide humane treatment and due process for immigrants. And Amici, along with

the religious institutions they lead, have spoken out publicly in support of

immigrants and against government policies that unfairly target, penalize, and

stigmatize immigrants.

The actions taken by ICE strike at the heart of the work undertaken by

Amici to provide support and sanctuary to immigrants. Those actions are contrary

to any notions of fair play and equal treatment, and are meant only to intimidate

and silence political opposition. In addition, when immigrants and their supporters

who have expressed their views about the unfairness of immigration policies are

subjected to retaliatory surveillance, intimidation or detention, leaders of faith are

unable to carry out the work that their faith requires them to undertake. Moreover,

as many Amici are supporters of the Sanctuary Movementxa cause that ICE

seems to view as a threat to its enforcement effortsxd\dY\ij f] ;d`Z`|j

congregations and communities could now themselves be targeted for retaliation,

g\i_Xgj YXj\[ fe ;d`Z`|j glYc`Z jkXk\d\ekj+ C] C=? `j g\id`kk\[ kf [`jZi`d`eXk\

based on free expression, Amici who express ideas that are disfavored by ICE will

see their houses of worship raided, and their congregants arrested and deported

based on the expression of views on issues of social concern.

It has long been true that those who seek to exercise their constitutional

rights often require the protection of the judiciary. This is such a case. For this
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reason, Ad`Z` li^\ k_`j =flik kf i\m\ij\ k_\ [`jki`Zk Zflik|j [\Z`j`fe Xe[ fi[\i

[\ep`e^ gcX`ek`]]j| dfk`fe ]fi X gi\c`d`eXip `ealeZk`fe+ Without court

`ek\im\ek`fe) ;d`Z`|j Zfi\ d`jj`fe f] jg`i`klXc ^l`[XeZ\) Z_Xi`kp Xe[ jlggort for

immigrants will become a red flag that leads to heightened enforcement efforts

X^X`ejk ;d`Z`|j Zfe^i\^Xekj+

In this brief, Amici present three arguments in support of this appeal that

explain why judicial intervention is necessary to safeguard the important

constitutional values upon which Amici rely. First, Amici explain that as religious

c\X[\ij) k_\p [iXn jlggfik ]ifd k_\ @`ijk ;d\e[d\ek|j gifk\Zk`fej f] ]i\\ jg\\Z_)

Xj n\cc Xj ]i\\ \o\iZ`j\+ M\Zfe[) ;d\i`ZX|j ]X`k_ Zfddle`kp _Xj X cfe^ _`jkfry of

social justice leadership, and Amici review some of the moments in our history in

which religious leaders have exercised their rights to make important contributions

to social justice. Finally, Amici explain how the actions taken by ICE, if

unchecked, will cause harm not only to Plaintiffs, but also to religious leaders and

the institutions that they lead. For the reasons set forth herein and in Appellantj|

papers, Amici respectfully ask the Court to reverse the decision of the district court

and remand with instructions to \eaf`e C=?|j i\dfmXc f] Plaintiff Ragbir.
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CTIWOGPV!

I. HCKVJ.DCUGF!QTICPK\CVKQPU!JCXG!JKUVQTKECNN[!

TGNKGF!WRQP!HKTUV!COGPFOGPV!TKIJVU!VQ!GZRTGUU!

XKGYU!CPF!VCMG!CEVKQP!QP!OCVVGTU!QH!

EQPUEKGPEG!YKVJQWV!HGCT!QH!TGVCNKCVKQP!

A. Hckvj.Dcugf!Qticpk|cvkqpu!Jcxg!Ygnn.Guvcdnkujgf!Hktuv!

Cogpfogpv!Tkijvu!

No constitutional principles are more critical to the integrity of religious

autonomy than the rights guaranteed by the First Amendment. While the First

;d\e[d\ek|j @i\\ ?o\iZ`j\ =cXlj\ gifk\Zkj ieligious beliefs and practices from

unwarranted government restrictions,6 faith-based organizations, their leaders, and

their constituents equally depend on the Free Speech Clause, which secures their

right to express and communicate views, ideas, opinions and information

consistent with their religious beliefs. Wooley v. Maynard, 430 U.S. 705, 714w15

(1977); cf. X-Men Sec., Inc. v. Pataki, 196 F.3d 56, 68w69 (2d Cir. 1999)

(describing the scope of the First Amendment). Religious expression protected by

the Free Speech Clause can take the form of oral speech, displays of symbols,

written publications, meetings, and advocacy on social issues.7

6 Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 531 (1993);
3UXc[ 2Q]&$ >Y& 2MXc[ WN 6\UIV @MZW\YKMZ ]& AUQ[P, 494 U.S. 872, 877 (1990),
superseded by statute on other grounds, Religious Freedom Restoration Act of
1993, 107 Stat. 1488, 42 U.S.C. § 2000bb-1 et seq.; Sherbert v. Verner, 374 U.S.
398, 402 (1963), limited by 3UXc[ 2Q]& ]& AUQ[P, 494 U.S. at 884.
7 See Texas v. Johnson, 491 U.S. 397, 404 (1989) (The Supi\d\ =flik _Xj ycfe^
i\Zf^e`q\[ k_Xk Uk_\ @`ijk ;d\e[d\ek|jV gifk\Zk`fe [f\j efk \e[ Xk k_\ jgfb\e fi
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The Free Speech and Free Exercise Clauses \ej_i`e\ fli eXk`fe|j

commitment to diversity and pluralism. McCreary County v. ACLU, 545 U.S. 844,

881w5/ &/--2' &I|=feefi) D+) ZfeZlii`e^'. They protect individuals and

organizations from government persecution based on their religious convictions

and practices, see, e.g., Murdock v. Pennsylvania, 319 U.S. 105, 110 (1943); West

Virginia Bd. of Ed. v. Barnette, 319 U.S. 624, 638 (1943)xas long as those

convictions and practices are not themselves unconstitutionally discriminatory.

Throughout our history, religious beliefs have inspired and directed faith-

based organizations to express views regarding controversial social or political

dfm\d\ekj+ Dljk`Z\ <i\eeXe nifk\ k_Xk i\c`^`flj ]i\\[fd y_Xj ZcXjj`ZXccp Y\\e

fe\ f] k_\ _`^_\jk mXcl\j f] fli jfZ`\kp+z Braunfeld v. Brown, 366 U.S. 599, 612

(1961) (Brennan, J., concurring ae[ [`jj\ek`e^'+ Ce[\\[) yef c`Y\ikp `j dfi\

essential to the continued vitality of the free society . . . than is the religious liberty

gifk\Zk\[ Yp k_\ U@`ijk ;d\e[d\ekV+z Sherbert, 374 U.S. at 413 (Stewart, J.,

concurring).

When, as in this case, First Amendment rights are under attack by the

government, religious organizations take notice. Of particular relevance to the

issues on review in this appeal, some courts have specifically recognized that the

ni`kk\e nfi[z'8 Widmar v. Vincent) 121 O+M+ /30) /36 &.65.' &yULV\c`^`flj
worship and discussion . . . are forms of speech and association protected by the
@`ijk ;d\e[d\ek+z'+
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^fm\ied\ek dXp efk ygifj\Zlk\UV jXeZklXip nfib\is in bad faith for the sole

purpose of harassing members and employees of religious groups who are

gXik`Z`gXk`e^ `e k_\ jXeZklXip dfm\d\ek+z Am. Baptist Churches v. Meese, 666 F.

Supp. 1358, 1366 (N.D. Cal. 1987); cf. Am. Baptist Churches v. Meese, 712 F.

Supp. 756, 764 (N.D. Cal. 1989) (reaffirming that prosecutions motivated by

ymfZXccp fggfj`e^ X[d`e`jkiXk`fe gfc`Zpz Xi\ `dg\id`jj`Yc\) Ylk ^iXek`e^ jlddXip

judgment on the facts because plaintiffs failed to show an impermissible motive).

Notwithstanding these First Amendment rights, since last year, ICE has

targeted for detention and deportation activists affiliated with the Sanctuary

Movement who publicly criticize U.S. immigration law, policy, and enforcement.

(Compl. ¶ 28.) Appellant Ragbir attracted the attention of ICE in part because of

_`j i\c`^`flj XZk`m`kp+ B`j yD\i`Z_f QXcbjzxweekly prayerful vigils led by faith

leaders and immigration activists outside the immigration court and ICE officesx

are core protected speech, motivated by religious belief. (Id. ¶ 34.) As Plaintiffs

have argued in their submissions, the First Amendment does not allow the

government to prosecute or deport individuals selectively on account of their

protected expressive activities. This is especially true when those activities derive

from the free exercise of religion. A preliminary injunction herexto freeze the

situation while Plaintiffs litigate the important underlying constitutional issuesx

will protect the interests of the communities of faith that we represent.
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B. Hckvj.Dcugf!Qticpk|cvkqpu!Jcxg!c!Jkuvqtkecn!Ngice{!qh!

Kpxqnxgogpv!kp!Uqekcn!Oqxgogpvu!

N_\ Mlgi\d\ =flik _Xj fYj\im\[7 yU;V[_\i\ekj f] gXik`ZlcXi ]X`k_j Xe[

individual churches frequently take strong positions on public issues. We could

not expect otherwise, ]fi i\c`^`flj mXcl\j g\imX[\ k_\ ]XYi`Z f] fli eXk`feXc c`]\+z

Lemon v. Kurtzman, 403 U.S. 602, 623 (1971) (internal quotation and citation

omitted). In the past four decades, the number of organizations engaged in faith-

based advocacy has increased dramatically, speaking on hundreds of domestic and

international policy issues.8 For these organizations, advocating about matters of

conscience is essential to their moral and spiritual missions and an expression of

their religious beliefs. Religious leaders and institutions do not all speak in a

single voice, and have endorsed a vast array of views on social issues and matters

f] glYc`Z ZfeZ\ie k_ifl^_flk fli eXk`fe|j _`jkfip+ <lk k_\ @`ijk ;d\e[d\ek

applies regardless of viewpointxit preserves the right for faith-based speakers to

express themselves and to participate freely in a discourse that is essential to a

pluralistic democracy.

Many leaders of social movements have been inspired by their religious faith

to speak out, and faith-based organizations have exercised their First Amendment

rights to engage in advocacy on issues of public concern throughout American

8 See Lobbying for the Faithful, PEW FORUM (May 15, 2012),
http://www.pewforum.org/2011/11/21/lobbying-for-the-faithful-exec/.
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history. The following are some important examples of social movements that

flourished in part due to faith-based discourse.

1. Abolition

Faith-based organizations were prominent among the voices for abolishing

slavery. Abolitionists questioned the practice of slavery in the United States on

myriad moral and religious grounds,9 and the movement to end slavery depended

fe k_\ eXk`fe|j ]X`k_-YXj\[ fi^Xe`qXk`fej ]fi jlZZ\jj+ GXep f] k_\ eXk`fe|j j\kkc\ij

were refugees fleeing religious oppression in Europe, and they and their

descendants concluded that slavery was immoral and violated Christian values.10

Further, many abolitionists saw their appeals to conscience as a continuation of the

great tradition of Protestant reformers.11

Most of the earliest anti-slavery organizations were organized by the Society

of Friends, or Quakers.12 The first one, The Society for the Relief of Free Negroes

Unlawfully Held in Bondage, formed in Pennsylvania in 1775 and helped to pass

k_\ jkXk\|j AiX[lXc ;Yfc`k`fe ;Zk f] .45-) k_\ ]`ijk Xek`-slavery legislation in the

9 See JOHN P. KAMINSKI, A NECESSARY EVIL? SLAVERY AND THE DEBATE OVER

THE CONSTITUTION 212 (1995).
10 See Paul Finkelman, Human Liberty, Property in Human Beings, and the
Pennsylvania Supreme Court, 53 Duq. L. Rev. 453, 458 (2015).
11 See David A. Richards, Public Reason and Abolitionist Dissent, 69 Chi.-Kent L.
Rev. 787, 811 (1994).
12 Amy Reynolds, Through the Eyes of the Abolitionists: Free Association and
Anti-Slavery Expression) .. =fdd+ F+ % Jfc|p 116) 120) 123 &/--3'+
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United States.13 Other religious organizations were moved to address the question

of slavery, including Presbyterians, Methodists, and Baptists.14 Churches

frequently served as stations on the Underground Railroad.15

Black abolitionists like Frederick Douglass, Sojourner Truth and Harriet

Tubman, evangelicals like Harriet Beecher Stowe and Theodore Weld, and social

reformers like Lucretia Mott and William Lloyd Garrison all drew on their

Christian faith to call for emancipation on the grounds that slavery is a sin, and led

a broad coalition that enlisted churches to promote the anti-slavery cause.16 In

order to accomplish their goals, abolitionists employed every method of outreach,

including books, newspapers, pamphlets, reports, speeches and other publications,

exercising rights protected by the First Amendment.17 AXii`jfe|j ni`k`e^j fe

13 Finkelman, supra note 10, at 460w62.
14 Reynolds, supra note 12, at 456.
15 CHERYL J. LAROCHE, FREE BLACK COMMUNITIES AND THE UNDERGROUND

RAILROAD: THE GEOGRAPHY OF RESISTANCE .1 &/-.1' &yN_\ Oe[\i^ifle[
LX`cifX[ nXj giXZk`ZXccp X Z_liZ_ dfm\d\ek+z'+
16John Fea, Religion and Reform in the Early American Republic, in THE

ROUTLEDGE HISTORY OF NINETEENTH-CENTURY AMERICA (Jonathan Daniel Wells,
ed. 2018); THE COLUMBIA GUIDE TO RELIGION IN AMERICAN HISTORY 39 (Paul
Harvey & Edward Blum, eds. 2012); see also Cynthia N. Dunbar, True Feminism:
Identifying The Real Threats To Women, 20 Wm. & Mary J. of Women & L. 25,
26 (2013).
17 Katherine Hessler, Early Efforts to Suppress Protest: Unwanted Abolitionist
Speech, 7 B.U. Pub. Int. L.J. 185, 190 (1998); Stephen A. Higginson, A Short
History of the Right to Petition Government for the Redress of Grievances, 96 Yale
L.J. 142, 158 (1986).
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immediate liberation were a direct extension of evangelical Christian belief that

slavery was ongoing disobedience to God.18

The centrality of free speech to the abolition movement became clear as the

struggle for emancipation was met by efforts by supporters of slavery to purge

anti-slavery dissent through a campaign of retaliation (just as Plaintiffs allege is

being conducted today against immigrants and their supporters). State legislatures

passed laws prohibiting criticisms of the institution of slavery,19 and Congress

em\eklXccp \eXZk\[ k_\ yAX^ Llc\z n_`Z_ ]fiYX[\ k_\ y[`jZljj`fe f] jcXm\ip)

XYfc`k`fe) fi Xepk_`e^ i\cXk\[+z20 Even the U.S. Postal Service began to censor

abolitionist literature that was sent through the mail.21 Today, historians and legal

scholars view these efforts at suppression of free speech as inconsistent with the

mXcl\j k_Xk Xi\ \dYf[`\[ Yp fli @`ijk ;d\e[d\ek Xe[ fli eXk`fe|j cfe^ kiX[`k`fe

of permitting controversial speech.

18 BARRY HANKINS, THE SECOND GREAT AWAKENING AND THE

TRANSCENDENTALISTS 90 (2004).
19 See Hessler, supra note 17, at 204; Michael Kent Curtis, The 1837 Killing of
Elijah Lovejoy by an Anti-Abolition Mob: Free Speech, Mobs, Republican
Government, and the Privileges of American Citizens, 44 UCLA L. Rev. 1109,
1117w18 (1997).
20 Hessler, supra note 17, at 210.
21 Id. at 205.
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2. Civil Rights Movement

The Civil Rights Movement of the 1950s and 60s was propelled by a

religious revolution. Black Christian thought played a central role in inspiring and

sustaining the Civil Rights Movement, and in challenging the pervasive racial

injustices that existed in America since its settlement.22 Civil rights organizations

persuaded their members to take action based on religious visions of a just society

that reflected the kingdom of God.23 These visions produced a movement that

fused social gospel and Black church traditions with nonviolent action inspired by

religious ideology.24 The Civil Rights Movement also depended on the religious

virtues of solidarity and self-sacrificial devotion.25

It is impossible to conceive of the Civil Rights Movement without the

influence of Black churches. Many religious leaders powerfully articulated the

experiences of African-Americans living under Jim Crow laws.26 In 1955, Martin

22 Paul Harvey, The Civil Rights Movement, Religion, and Resistance, OXFORD

RESEARCH ENCYCLOPEDIA OF RELIGION (Feb. 23, 2017), available at
https://blog.oup.com/2017/02/civil-rights-movement-religion/; DAVID L.
CHAPPELL, A STONE OF HOPE: PROPHETIC RELIGION AND THE DEATH OF JIM CROW

1w8 (2004).
23 STEPHEN L. CARTER, THE CULTURE OF DISBELIEF: HOW AMERICAN LAW AND

POLITICS TRIVIALIZE RELIGIOUS DEVOTION 228 (1993).
24 Harvey, supra note 22.
25 CHAPPELL, supra note 22, at 8.
26 Clarence Taylor, African American Religious Leadership and the Civil Rights
Movement, THE GILDER LEHRMAN INST. AM. HIST., available at
https://www.gilderlehrman.org/history-now/african-american-religious-leadership-
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Luther King, Jr. became the pastor of a Montgomery, Alabama church. Dedicated

to ending segregation, he founded the Southern Christian Leadership Conference, a

coalition of church leaders opposed to segregation in churches and intent on

affecting change. Faith-based organizations also provided opportunities for

socialization and advocacy. Churches were the most important institutions of the

Black community in the South.27 Mass meetings and rallies in support of the

movement were held at large Black churches.28 Many churches in America called

for fundraising to provide financial support to those participating in civil rights

activities by, for instance, helping jailed demonstrators pay bail and other fines.29

The Civil Rights Movement also drew support from non-Christian religious

leaders. For example, Rabbi Abraham Joshua Heschel, an immigrant to the United

States who for many years taught ethics at the Jewish Theological Seminary,

marched with Dr. King in the famous Selma Civil Rights March of 1965.30 Rabbi

and-civil-rights-movement (last visited Feb. 27, 2018).
27 Supad Kumar Ghose, The Role of the Black Church in the American Civil Rights
Movement, 5 UITS J. 58, 65 (last visited Feb. 27, 2018), available at
https://goo.gl/gzJF3L.
28 Id. at 60.
29 Id.
30 See Nadine Epstein, Susannah Heschel on the Legacy of Her Father, Rabbi
Abraham Joshua Heschel and the Civil Rights Movement, MOMENT MAGAZINE

(Apr. 30, 2015), available at http://www.momentmag.com/susannah-heschel-on-
the-legacy-of-her-father-rabbi-abraham-joshua-heschel-and-the-civil-rights-
movement/.
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B\jZ_\c Y\c`\m\[ k_Xk _`j gXik`Z`gXk`fe `e k_\ M\cdX GXiZ_ ynXj X _fcp

moment. . . +z31 Q_\e _\ dXiZ_\[ k_Xk [Xp) _\ jX`[ k_Xk _`j yc\^j n\i\ giXp`e^+z32

B\ Xcjf kffb `ejg`iXk`fe ]ifd >i+ E`e^|j i\]\i\eZ\j kf k_\ ?of[lj) n_`Z_ `j X

central episode in both Jewish and Christian religious liturgy.33

3. 9HF@GOJ 7LAAI<B@

N_\ nfd\e|j i`^_kj dfm\d\ek Xcjf ^i\n flk f] X ]lj`fe Y\kn\\e

enlightenment ideals and Protestant moral reform. The exclusion of women from

formal political rights like voting underscored the importance of their participation

in other organizations, like churches, that could focus the voice of the community

and advocate for change.

Quakers Y\c`\m\[ k_Xk k_\`i ]X`k_ [\dXe[\[ nfd\e|j i\c`^`flj c\X[\ij_`g

and public voice.34 From their founding in Seventeenth Century England, the

Quakerj| k_\e-iX[`ZXc Y\c`\] y f] Af[ `e \m\ip g\ijfez [`ZkXk\[ \hlXc jkXe[`e^ ]fi

nfd\e `e k_\ MfZ`\kp|j d`e`jkip) leadership and public voice.35 In 1838, Quaker

Sarah Moore Grimké penned an influential and comprehensive argument for

31 Id.
32 Id.
33 Id.
34 Dunbar, supra note 16, at 26.
35 See id.; FAITH AND PRACTICE: THE BOOK OF DISCIPLINE OF THE NEW YORK

YEARLY MEETING OF THE RELIGIOUS SOCIETY OF FRIENDS 34w35 (2015), available
at http://www.nyym.org/sites/default/files/NYYMFaithandPractice-
2016Edition.pdf.
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nfd\e|j i`^_kj n`k_ k_\ <`Yc\ Xj `kj ]fZlj+36 N\e p\Xij cXk\i) k_\ ]`ijk nfd\e|j

rights convention was held at a chapel in Seneca Falls, New York.37

Other religious groups also were instrumental in this movement. For

example, the Organization of Latter-Day Saintsxcommonly called the

MormonsxnXj Xdfe^ k_\ dfjk mfZXc X[mfZXk\j f] nfd\e|j jl]]iX^\+ Ce .54-)

the Utah Territorial Legislature, entirely composed of Mormons, approved

nfd\e|j jl]]iX^\ Xe[ k_\i\Yp \e]iXeZ_`j\[ k_\ cXi^\jk gfglcXk`fe f] ]\dXc\ mfk\ij

in the world at the time.38 When the federal government, which was openly hostile

toward the Mormon religion, passed legislation in 1887 that stripped female

Mormons of their right to vote,39 a group of Mormon women actively protested the

cXn Xj Xe X]]ifek kf i\c`^`flj ]i\\[fd Xe[ nfd\e|j i`^_kj `e k_\ n`[\cp-read

EWUIVcZ 3_XWVMV[, a suffragette newspaper.40 Similarly, under the leadership of

36 SARAH MOORE GRIMKÉ, LETTERS ON THE EQUALITY OF THE SEXES (1837).
37 ELIZABETH CADY STANTON ET AL., HISTORY OF WOMAN SUFFRAGE 442 (1880).
38 Karen M. Morin, Political Culture and Suffrage in an Anglo-/UMYQKIV EWUMVcZ

West) .6 Qfd\e|j L`^_kj F+ L\g+ .4) /0 &.664'8 GXi`\ ;j_\) EWUMVcZ EYWVOZ$

@MTQOQWVZc @QOP[Z. EWUMV$ 4YMM 3_MYKQZM$ /VL 3Z[IJTQZPUMV[ 7V /UMYQKIV ;I^, 21
Temp. Pol. & Civ. Rts. L. Rev. 163, 173 (2011).
39 See RICHARD WHITE, IT|S YOUR MISFORTUNE AND NONE OF MY OWN: A NEW

HISTORY OF THE AMERICAN WEST 357 (1993) (describing the Edmunds-Tucker
Act f] .554 Xj X gXik f] =fe^i\jj|j XkkXZb fe k_\ Gfidfe =_liZ_'+
40 Jean Bickmore White, EWUMVcZ A\NNYIOM QV C[IP, UTAH HISTORY

ENCYCLOPEDIA, available at
http://historytogo.utah.gov/utah_chapters/statehood_and_the_progressive_era/wom
enssuffrageinutah.html.
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Frances WillardxX [\mflk G\k_f[`jk n_f ZcX`d\[ k_Xk _\i m`j`fe f] nfd\e|j

voting rights came to her in prayer41xk_\ `e]cl\ek`Xc QfdXe|j =_i`jk`Xe

N\dg\iXeZ\ Oe`fe Y\ZXd\ k_\ cXi^\jk nfd\e|j fi^Xe`qXk`fe `e k_\ Oe`k\[ MkXk\j)

and endorsed suffrage in 1879.42

4. Anti-War

During the 1960s, many major religious organizations began to organize,

vocally opposing the Vietnam War and calling for nuclear disarmament.43 The

religious objections to the Vietnam War were multifold. First, as graphic accounts

and images of Americans perpetrating violence against the Vietnamese began to

percolate, faith-based organizations began invoking scripture to call for peace.44

Second, some faith-based organizations protested the lack of provisions for

selective conscientious objections, allowing those to avoid the draft on the grounds

that their religious beliefs and conscience militated against service in this particular

war.45 In the same vein, boxer Muhammad Ali cited his Muslim faith as the basis

41 ENCYCLOPEDIA OF WOMEN AND RELIGION IN NORTH AMERICA 14 (Rosemary
Keller & Rosemary Ruether, eds. 2006).
42 JoEllen Lind, Symbols, Leaders, Practitioners: The First Women Professionals,
28 Val. U.L. Rev. 1327, 1353 (1994).

43 Mark G. Toulouse, Christian Responses to Vietnam: The Organization of
Dissent 1 (2007), available at
https://divinity.uchicago.edu/sites/default/files/imce/pdfs/webforum/062007/vietna
m.pdf.
44 Id. at 10w11.
45 Id. at 11.
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for his refusal to enlist in the U.S. military during the Vietnam War, thereby

subjecting himself to prosecution, immense public criticism, and the interruption of

his legendary career.46 The Supreme Court reversed his wrongful conviction for

refusal to submit to induction into the armed forces. See Clay v. United States, 403

O+M+ 365 &.64.' &_fc[`e^ k_Xk ;c`|j XZk`fej n\i\ j`eZ\i\ Xe[ yi\c`^`fljcp YXj\[z'+

Faith-based organizations organized public protests during the Vietnam War.

In 1965, at a gathering of Christian organizations to remember the anniversary of

the bombings of Hiroshima and Nagasaki, the Roman Catholic priest Father Philip

Berrigan addressed a thousand protesters in front of the White House to criticize

the war, and hundreds more circulated a petition for peace.47 By the end of the

weekend, thirty-three faith-based organizations formed a national coalition

committed to ending the war in Vietnam.48 As a collective, these organizations

held protests and engaged in acts of civil disobedience across the country.

Rabbis also participated in the anti-war protest movement. In 1970, Rabbi

Balfour Brickner, the director of interfaith activities of the Union of American

Hebrew Congregations, called for the organized Jewish community to take greater

46 Krishnadev Calamur, Muhammad Ali and Vietnam, THE ATLANTIC (June 4,
2016), available at
https://www.theatlantic.com/news/archive/2016/06/muhammad-ali-
vietnam/485717/.
47 Toulouse, supra note 43, at 1w2.
48 Id.
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action in condemning the Vietnam War; he made those remarks after being

arrested with 74 other clergymen and laymen who were holding an anti-war prayer

service across the street from the White House.49

Religious leaders at the Sixth World Order Study Conference of the National

Council of Churches specifically invoked their constitutional rights, declaring that

yUkV_\ @`ijk ;d\e[d\ek gi\j\im\j k_\ i`^_k f] \m\e fe\ dXe X^X`ejk X dXafi`kp `e

this basic freedom. For the functioning of the democratic process, then, dissent is

Yfk_ c\^`k`dXk\ Xe[ \jj\ek`Xc+z50 Another group of clergy representing three major

]X`k_j `e ;d\i`ZX ]fid\[ y=c\i^p =feZ\ie\[ ;Yflk P`\keXd)z Xe[ k_\p j`^e\[ X

similar statement defending faith-YXj\[ fi^Xe`qXk`fej| [`jj\ek XYflk k_\ nXi+51

This group became the leading ecumenical organization in America protesting

government policies in Vietnam.52 By the end of the 1960s, 16,000 clergy in

America were members of the group, including conservative and evangelical

groups.53

49 Daily News Bulletin, JEWISH TELEGRAPHIC AGENCY, Vol. XXXVII, No. 85 (May
5, 1970), available at http://pdfs.jta.org/1970/1970-05-05_085.pdf. .
50 Toulouse, supra note 43, at 3.
51 JEWISH TELEGRAPHIC AGENCY, Vol. XXXVII, No. 85, supra note 49, at 4.
52 Toulouse, supra note 43, at 4.
53 Id. at 18, 21.
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5. Sanctuary Movement

In the 1980s, a self-described Sanctuary Movement began in response to the

U.S. policy of deporting Central American refugees fleeing violence in their home

countries.54 Faith-based organizations viewed deportations as inconsistent with

k_\`i d`e`jkip kf n\cZfd\ Xe[ Xjj`jk k_\ y]fi\`^e\iz Xe[ k_\ yjkiXe^\iz `e fli d`[jk

and opened the doors to their churches, meetings, temples, and synagogues to

provide sanctuary from arrest and deportation to these refugees.55 The concept of

yjXeZklXipz `kj\c] `j iffk\[ `e [\\gcp _\c[ i\c`^`flj mXcl\j f] n\cZfd`e^

strangers.56 The New Sanctuary Movement was formed in 2007 by a coalition of

faith-based organizations in direct response to increased immigration raids in

e\`^_Yfi_ff[j Xe[ nfib gcXZ\j) Xe[ j\\bj kf gifm`[\ yjXeZklXipz kf [\gfikXYc\

immigrants for humanitarian reasons.57 One of the most prominent faith-based

organizations to participate in the New Sanctuary Movement is the Catholic

54 Kathleen L. Villarruel, The Underground Railroad And The Sanctuary
Movement: A Comparison Of History, Litigation, And Values, 60 S. Cal. L. Rev.
1429, 1429 (1987); Douglas L. Colbert, A Symposium on the Sanctuary Movement:
BPM <W[QWV 7V ;QUQVM. BYQIT EQ[PW\[ 8\Y`. / 5W]MYVUMV[cZ Weapon against the
Sanctuary Movement, 15 Hofstra L. Rev. 5, 24 (1986).
55 Villarruel, supra note 54, at 1433.
56 Panela Begaj, An Analysis Of Historical And Legal Sanctuary And A Cohesive
Approach To The Current Movement, 42 J. Marshall L. Rev. 135, 137 (2008);
Colbert, supra note 54, at 38.
57 Villarruel, supra note 54, at 1433.
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Church, which has taken a stand against deporting immigrants by designating its

chapels as sanctuaries.58

The New Sanctuary Movement aims to publicize the stories of immigrants to

put a human face on the issues, raise public awareness of their plight, and

encourage legislative reform. Sanctuary congregations engage in a spectrum of

solidarity actions designed to shield immigrants from deportation and create

communities in which we can live together without fear. For example, the New

Sanctuary Movement was involved in X[mfZXZp i\jlck`e^ `e k_\ `jjlXeZ\ f] C=?|j

/-.. yM\ej`k`m\ FfZXk`fej G\df)z n_`Z_ `ejkilZk\[ C=? X^\ekj efk kf Zfe[lZk

arrests at schools, hospitals, and places of worship.59 Plaintiffs| Xcc\^Xk`fej jl^^\jk

that this memo is no longer being honored by ICE.

II. 4.0\= /4=.<4748,>9<C!RTCEVKEG!QH!VCTIGVKPI!

KOOKITCVKQP!CEVKXKUVU!YKNN!JCTO!COKEK!CPF!

VJGKT!EQPITGICVKQPU!CPF!KU!EQPVTCT[!VQ!QWT!

8,>498\= ><,/4>498= CPF!NCYU!

In this case, C=?|j discriminatory and retaliatory conduct not only harms

Plaintiffs but also causes serious harm to Amici and their communities of faith.

Amici devote themselves to aiding non-citizens and immigrants and advocating for

their humane treatment and legal rights. This activity is central to the deeply held

58 Id.
59 This memo is available at https://www.ice.gov/doclib/ero-outreach/pdf/10029.2-
policy.pdf.
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religious beliefs of Amici and is a direct expression of their faith. When Amici

accompany non-citizens to deportation proceedings, welcome immigrants and their

families into their communities, and advocate against anti-immigrant policies, they

are engaging in protected speech under the First Amendmentxspeech they are

compelled to make by their religious traditions.

Retribution by the government for immigrant advocacy has a chilling effect

on the ability of Amici to engage in this advocacy, which is a form of protected

expression at th\ Zfi\ f] ;d`Z`|j `[\ek`k`\j+ N_ifl^_ kXi^\k\[ \e]fiZ\d\ek \]]fikj

against those immigrants who are members and allies of the Sanctuary Movement,

ICE sends k_\ d\jjX^\ k_Xk ;d`Z`|j jg\\Z_ `j [`j]Xmfi\[ Xe[) \m\e nfij\) dXp

subject them to punitive government action. Indeed, it already has.

In addition to the harm to Plaintiffs that gave rise to these claims, C=?|j

conduct also harms Amici in at least three ways. First, Amici and their

congregants face the direct threat of detention and deportationxas well as other

retaliatory measuresxbecause of their participation in certain social advocacy.

Second, ICE|j Zfe[lZk undermines ;d`Z`|j XY`c`kp kf fi^Xe`q\ Xifle[) gifdfk\) fi

carry out their faith-based political agenda. Third, Amici and others will be

deterred from practicing their faith or engaging in speech about matters of

conscience, lest the government retaliate against them or more vulnerable members

of their communities.
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In each case, C=?|j [`jZi`d`eXkfip Zfe[lZk m`fcXk\j ;d`Z`|j @`ijk

Amendment rights, causing harm that cannot be undone. A preliminary injunction

in this case would freeze the situation and allow the significant harm caused by

C=?|j XZk`fej kf Y\ c`k`^Xk\[ ]lccp Xe[ ]X`icp `e ]\[\iXc Zflik+

A. Cokek!cpf!vjgkt!Eqpitgicpvu!Hceg!Fktgev!Jcto!htqo!4.0\T!

Fkuetkokpcvqt{!Gphqtegogpv!Cevkqpu!

Immigrants and immigrant advocates are important and valued members of

;d`Z`|j i\c`^`flj Zfddle`k`\j+ <\ZXlj\ f] k_`j) ;d`Z` Xe[ k_\`i Zfe^i\^Xekj Xi\

particularly susceptible to the harm that results when the government decides that

`k n`cc kXb\ XZk`fe X^X`ejk jfd\fe\ Y\ZXlj\ f] Xe `e[`m`[lXc|j gif-immigrant

speech. Memberj f] ;d`Z`|j Zfe^i\^Xk`fej ]`e[ k_\dj\cm\j Xk _\`^_k\e\[ i`jb f]

surveillance, detention, or deportation. And even where Amici are not at risk of

deportation, they face threats of other retaliatory conduct.

As participants in the Sanctuary Movement, Amici engage in speech and

expression that has become a target for C=?|j selective and discriminatory

enforcement actions.60 Thus, by espousing views about these matters of public

60 See, e.g., Social Principles: The Social Community, THE UNITED METHODIST

CHURCH, http://www.umc.org:8003/what-we-believe/the-social-community (2016)
&XeefleZ`e^ k_\ Oe`k\[ G\k_f[`jk =_liZ_|j gfc`Zp kf yfggfj\ `dd`^iXk`fe
policies that separate family members from each other or that include detention of
]Xd`c`\j n`k_ Z_`c[i\e)z Xe[ ZXcc`e^ fe cfZXc Z_liZ_\j ykf Y\ `e d`e`jkip n`k_
`dd`^iXek ]Xd`c`\jz'8 A Message on Immigration, EVANGELICAL LUTHERAN

CHURCH IN AM., at 5, http://download.elca.org/ELCA%20Resource%20Repository/
Cdd`^iXk`feMG+g[] &fYj\im`e^ k_Xk yUgV\ijfej n_f feZ\ n\i\ fi efn Xi\ n`k_flk
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concern that are central to their religious beliefs, Amici increase the likelihood that

other members of their religious communities will face detention or deportation.

The experiences of Amici and other religious leaders bear out this threat.

For example, one congregation discovered that ICE agents arrested one of its

leaders while he was at work; he had been told by ICE that he was not an

enforcement priority, but suddenly found himself facing deportation the day after

his congregation celebrated their involvement in the Sanctuary Movement.61

Another risks the deportation of a member whoxafter she emerged from sanctuary

when a judge vacated her deportation orderxwas summoned before ICE and told,

n`k_flk nXie`e^) k_Xk k_\p n\i\ yi\-fg\e`e^z _\i ZXj\ Xe[ i\hl`i`e^ _\i kf n\Xi Xe

ankle bracelet.62 And Amicus Rev. Seth Kaper->Xc\|j Zfe^regation includes three

documents are members of our congregations, and we want them to feel and know
k_Xk `e k_\ =_liZ_ k_\p Xi\ gXik f] X jX]\ Xe[ ZXi`e^ Zfddle`kpz'8 Immigration
Detention and Deportation, AM. FRIENDS SERV. COMM., https://www.afsc.org/key-
issues/issue/immigrant-detention-and-[\gfikXk`fe &jkXk`e^ k_Xk y;@M= nfibj kf
jkfg [\k\ek`fe Xe[ [\gfikXk`fe) n_`Z_ k\Xij ]Xd`c`\j Xe[ Zfddle`k`\j XgXikz'8 The
Jewish Sanctuary Movement, N|RUAH, http://www.truah.org/campaign/mikdash-
the-jewish-sanctuary-dfm\d\ek, &fYj\im`e^ k_Xk yUkV_\ NfiX_ k\XZ_\j k_\
fYc`^Xk`fe kf cfm\ k_\ `dd`^iXek) aljk Xj Af[ cfm\j Xe[ ZXi\j ]fi k_\ `dd`^iXekz'+
61 See Jesse Paul, With his deportation delayed at least 30 days, Arturo Hernandez
Garcia anxiously gets back to his family, work, DENVER POST (May 4, 2017),
https://www.denverpost.com/2017/05/04/arturo-hernandez-garcia-deportation-
delay/.
62 John Hinton, Minerva Garcia remains free after meeting with ICE, but she must
wear ankle monitor, WINSTON-SALEM JOURNAL (Nov. 16, 2017),
http://www.journalnow.com/news/local/minerva-garcia-remains-free-after-
meeting-with-ice-but-she/article_f563c7fe-59c7-53bf-91f4-d939ddfbce49.html.
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d\dY\ij n_f jfl^_k jXeZklXip `e k_\ Zfe^i\^Xk`fe|j Z_liZ_ X]k\i Y\`e^ jkXcb\[ fi

contacted by ICE agents and after two other members were detained while

dropping off their children for school.63 ICE also arrested and criminally charged

members of a faith-based organization, in apparent retaliation for a report released

by the organization detailing how Customs and Border Protection agents destroyed

k_\ ]ff[ Xe[ nXk\i `k gifm`[\j ]fi d`^iXekj Zifjj`e^ k_\ Oe`k\[ MkXk\j| jflk_\ie

border.64

An individual facing deportation faces an obvious and harsh injury. Yet

repercussions extend beyond the targeted individual. A detained or deported

person leaves behind family, friends, and neighbors who relied on that person for

financial or emotional support, companionship, leadership, and contributions to the

faith life of the community. The harm to Amici, and those they represent, caused

by the loss of a community member is incalculable. See, e.g., 7V[cT @MN\OMM

Assistance Project v. Trump, 883 F.3d 233, 320 (4th Cir. 2018) (en banc) (referring

kf yk_\ gifcfe^\[) `] efk `e[\]`e`k\) j\gXiXk`fe f] k_\ gcX`ek`]]j Xe[ k_\`i ]Xd`cp

63 See Sophie Nieto-Munoz, Meet the immigrants taking sanctuary in a N.J. church
amid an ICE storm, NJ ADVANCE MEDIA (Jan. 27, 2018),
http://www.nj.com/news/index.ssf/2018/01/
meet_the_immigrants_taking_sanctuary_in_a_nj_church_
amid_an_ice_storm.html.
64 See Molly Hennessy-Fiske, The Border Patrol chooses a new target: a volunteer
helping migrants, THE L.A. TIMES (Jan. 25, 2018),
http://www.latimes.com/nation/la-na-arizona-migrant-activists-20180125-
story.html.
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d\dY\ijz Xj yhl`ek\jj\ek`Xc \oXdgc\j f] `ii\gXiXYc\ _Xidjz'+ This is the type of

harm that a preliminary injunction could address with respect to Ragbir.

Deportation and detention are not the only threats facing Amici: ICE

possesses many tools to penalize disfavored speakers. ICE agents have been

fYj\im\[ jkXcb`e^ d\dY\ij f] ;d`Z`|j Zfddle`k`\j Xe[ jlim\`cc`e^ gcXZ\j n_\i\

Amici and their congregations worship, which is prohibited under the First

Amendment. See, e.g., Klayman v. Obama, 142 F. Supp. 3d 172, 195 (D.D.C.

2015) (finding that government surveillance in violation of constitutional rights

constituted irreparable harm), vacated as moot by 2016 U.S. App. LEXIS 6190

(D.C. Cir. Apr. 4, 2016). Amici who accompany community members to ICE

proceedings or protest at ICE facilities face confrontational law enforcement

agents, or are deceived by agents who furtively, and unexpectedly, whisk

congregants to remote detention centers.65

;d`Z`|j g\ij`jk\eZ\ `e k_\ ]XZ\ f] C=?|j conduct may engender other forms

of retaliation by the government. For example, it is not hard to imagine that Amici

may be subject to increased scrutiny for compliance with tax laws, or see their

towns and cities penalized by losing federal funding based on a refusal to act as

65 See BrieAnna J. Frank, bBPQZ ^IZ I [W[IT JTQVLZQLMc. 713 LMXWY[Z <MZI UIV

when he arrives for scheduled check-in, AZCENTRAL.COM (May 11, 2017),
https://www.azcentral.com/story/news/local/phoenix/2017/05/12/supporters-hold-
vigil-outside-ice-offices-deported-mesa-man/319309001/.
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mere political subdivisions with respect to immigration enforcement, or even see

the complete withdrawal of support of federal law enforcement agencies.66 In each

case, Amici are directly impacted and harmed by C=?|j choice to target their

political expression.

B. 4.0\T!Xkgyrqkpv!Fkuetkokpcvkqp!cpf!Tgvcnkcvkqp!Wpfgtokpg!

ULI 7MTTMQPT QJ ,OMGM\T 9SKEPM[EUMQPT!

In addition to causing personal harm, ICE injures Amici by compromising

the missions of the organizations they represent. A congregation itself is hobbled

by the targeted detention or deportation of its members: When a community

member is suddenly whisked XnXp) cfZb\[ lg) fi [\gfik\[) ;d`Z`|j XY`c`kp kf

gather, worship, and engage in the outreach and other activities that are inherent to

community life is undermined. C=?|j conduct will leave Amici leading depleted

and demoralized communities with diminished capacities to express themselves

and live out their faith traditions.

ICE also injures the wider communities to which Amici belong. Amici and

the faith-affiliated organizations they lead play a vital role in society. Even non-

members rely on Amici for spiritual guidance, charity, social advocacy, and to

enrich community life. By targeting Amici and their congregants, ICE jeopardizes

66
$See Martin Kaste, BY\UX BPYMI[MVZ bAIVK[\IY`c 1Q[QMZ EQ[h Loss Of Federal

Funds, NPR (Jan. 26, 2017), https://www.npr.org/sections/thetwo-
way/2017/01/26/511899896/trumps-threatens-sanctuary-cities-with-loss-of-
federal-funds.
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;d`Z`|j Zfeki`Ylk`fej kf k_\`i Zfddle`k`\j Xe[ c\Xm\s those communities less

diverse, prosperous, and civically engaged.

More fundamentally, Amici will be prevented from ministering to the needs

of the immigrants or their families who are forced into the shadows for fear of

government retribution. Amici are irreparably harmed where they are unable to

carry out their mission. See Step by Step, Inc. v. City of Ogdensburg, 176 F. Supp.

3d 112, 135 (N.D.N.Y. 2016) (finding irreparable harm where defendant city

YcfZb\[ _flj`e^ ]fi k_\ d\ekXccp `cc) ]iljkiXk`e^ gcX`ek`]]|j d`jj`fe Xj X gifm`[\i f]

mental health services); First Step, Inc. v. City of New London, 247 F. Supp. 2d

135, 156w57 (D. Conn. 2003) (finding irreparable harm to non-profit group

[\[`ZXk\[ kf Xjj`jk`e^ `e[`m`[lXcj n`k_ [`jXY`c`k`\j n_\i\ [\]\e[Xekj [\e`\[ `k yk_\

XY`c`kp kf glijl\ `kj d`jj`fez'+

Indeed, ICE has already begun canvassing sanctuaries and even luring

people away from them for enforcement. For instance, one freezing-cold morning

in February 2017, ICE detained six men as they emerged from the hypothermia

shelter at a Virginia church where they had spent the night.67 And in suburban

Illinois, ICE agents tricked a worshiper into leaving a church servicexby texting

67
$Julie Carey, ICE Agents Arrest Men Leaving Fairfax County Church Shelter,

NBC WASHINGTON (Feb. 15, 2017),
https://www.nbcwashington.com/news/local/ICE-Agents-Arrest-Men-Leaving-
Alexandria-Church-Shelter413889013.html.
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_`d ]ifd _`j Zflj`e|j Z\cc g_fe\ XYflk X ]`Zk`feXc ZXi XZZ`[\ekxand arrested him

Xk X e\`^_Yfi`e^ GZ>feXc[|j+68 When ICE targets a place of worship and the

individuals it serves, it discourages participation in religious activities, and denies

;d`Z`|j XY`c`kp kf c`m\ flk k_\`i ]X`k_ Xe[ d`e`jk\i kf k_\ e\\[j f] Zfddle`kp

members. An injunction is appropriate to prohibit ICE from taking further steps

until the underlying issues can be litigated.

C. 4.0\T!,GUMQPT .LMNN ,OMGM\T =RIIGL EPH /MTTVEHI ,OMGM\T

Rtqvgevgf!Gzrtguukqp!

Even if ICE does not target Amici directly, the discriminatory enforcement

of immigration laws targeting those who speak out chills future speech and

advocacy by religious leaders and organizations. Broadcasting that pro-immigrant

advocacy results in retribution and discourages Amici from exercising their First

Amendment rights. Because of C=?|j discriminatory conduct, Amici confront an

impossiblexand impermissiblexchoice: face government action, or forgo acting

as their faith demands.

Examples of this chilling effect abound. Rabbi Michael E. Feinberg laments

that C=?|j XZk`m`k`\j _Xm\ yZ_`ccU\[V + + + g\fgc\j| n`cc`e^e\jj to speak out publicly

68 Odette Yousef, Amid Deportation Push, Suburban Church Grapples with Loss,
WBEZ 95.1 CHICAGO (Feb. 15, 2016), https://www.wbez.org/shows/wbez-
news/amid-deportation-push-suburban-church-grapples-with-loss/3d269fc3-04e7-
4604-bae4-a376a37410c9.$
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Xe[ [\ZcXi\ k_\`i [`jj\ek ]ifd UZlii\ekV `dd`^iXk`fe gfc`Z`\j+z69 Justin Remer-

Thamert, a faith leader and immigration activist, jXpj y`k `j f] ^iXm\ ZfeZ\ie k_Xk

C=? _Xj kXi^\k\[ `dd`^iXek c\X[\ijz c`b\ Plaintiffs Xe[ k_Xk _\ _Xj yjeen reticence

to speak out in the media or within the political sphere because of the increase in

C=? [\k\ek`fej Xe[ kXi^\k`e^ fli g\fgc\ n_f Xi\ i\j`[\ekj fi \m\e eXkliXc`q\[+z

Amici are even finding that children are withdrawing from civic life, afraid that

they will be removed from or targeted at school.

N_\ _Xid ZXlj\[ Yp k_`j Z_`cc`e^ \]]\Zk fe Xe `e[`m`[lXc|j Zfejk`klk`feXc

rights is well-\jkXYc`j_\[+ yN_\ cfjj f] @`ijk ;d\e[d\ek ]i\\[fdj + + + ]fi \m\e

minimal periods of time, unquestionably constiklk\j `ii\gXiXYc\ `ealip+z Salinger

v. Colting, 607 F.3d 68, 81 (2d Cir. 2010) (quoting Elrod v. Burns, 427 U.S. 347,

373 (1976)); see also Laird v. Tatum, 408 U.S. 1, 12w.0 &.64/' &yU=Vfejk`klk`feXc

m`fcXk`fej dXp Xi`j\ ]ifd k_\ [\k\ii\ek) fi {Z_`cc`e^| effect of governmental

regulations that fall short of a direct prohibition against the exercise of First

;d\e[d\ek i`^_kj+z'+ ;d`Z` Zfdg\cc\[ kf ^`m\ lg gifk\Zk\[ jg\\Z_ Y\ZXlj\ f] k_\

fear of reprisal suffer the same injury as those whose speech the government

actually explicitly proscribes. See, e.g., Hedges v. Obama, No. 12-cv-331, 2012

U.S. Dist. LEXIS 68683, at *74w75 (S.D.N.Y. May 16, 2012) (finding irreparable

69 LXYY` @\`eY\i^|j Zfe^i\^Xk`fe `j X d\dY\i fi^Xe`qXk`fe f] ;gg\ccXekj H\n
Sanctuary Coalition and the New York Immigration Coalition.

Case 18-1597, Document 103, 09/07/2018, 2384658, Page45 of 55



31

`ealip n_\i\ i\gfik\ij yZ_Xe^\[ Z\ikX`e XjjfZ`Xk`feXc Zfe[lZkz Xe[ yXmf`[\[

certain \ogi\jj`m\ Zfe[lZkz Y\ZXlj\ f] ZfeZ\iej f] gifj\Zlk`fe ]fi [`j]Xmfi\[

speech).

ICE has targeted Amici and others because of their participation in a social

movement. ICE does not like what Amici and other providers of sanctuary and

immigrant advocates have to say. Government agents have stalked churchgoers,

surveilled places of worship, shut down protests,70 and detainedxwithout

warningxadvocates who were assured of their security. Amici now must think

twice before gathering to worship, aiding community members, or advocating

against laws they view as unjust. These expressive acts are sacrosanct under the

=fejk`klk`fe Xe[ ]le[Xd\ekXc kf ;d`Z`|j i\c`^`flj kiX[`k`fej+ yN_\ [Xe^\i f] k_Xk

chilling effect upon the exercise of vital First Amendment [free speech] rights must

Y\ ^lXi[\[ X^X`ejk+z Keyishian v. Bd. of Regents, 385 U.S. 589, 604 (1967). But

the message sent to Amici by ICE is clear: if you continue to engage in protected

First Amendment activities, you and your congregants will be punished. ICE|s

discriminatory and retaliatory conduct should be enjoined.

70 See, e.g., Samantha Matsumoto, Protesters arrested after blocking immigrant
detention bus at SW Portland ICE office, THE OREGONIAN (Oct. 11, 2017),
http://www.oregonlive.com/portland/index.ssf/2017/10/protesters_block_immigran
t_det.html.
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EQPENWUKQP!

For the reasons stated herein and in Plaintiffs| gXg\ij) ;d`Z` respectfully ask

this Court to reverse the decision of the district court and make clear that Plaintiff

LX^Y`i|j i\dfmXc is stayed g\e[`e^ X [\Z`j`fe f] JcX`ek`]]j| dfk`fe ]fi X

preliminary injunction on the merits.

Respectfully submitted,

By: /s/ Harry Sandick

PATTERSON BELKNAP WEBB &
TYLER LLP

Harry Sandick
Zachary Kolodin
1133 Avenue of the Americas
New York, NY 10036-6710
Telephone: 212.336.2000
Facsimile: 212.336.2222

Attorneys for Amici Curiae [XXX]
Religious Leaders, Institutions, and
Membership Organizations
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!EGTVKHKECVG!QH!EQORNKCPEG!YKVJ!TWNG!43)c*!
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been prepared in a proportionally-spaced typeface using Microsoft Word 2010 in

Times New Roman 14-point font.

Dated: September 7, 2018 PATTERSON BELKNAP WEBB &
TYLER LLP

By: /s/ Harry Sandick

Attorneys for Amici Curiae 67 Religious
Leaders, Institutions, and Membership
Organizations
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APPENDIX A

List of Amici Curiae and Signing Statements

AMICI CURIAE

6 Amici Curiae Religious Institutions and Membership Organizations

include: Congregation Shaarei Shamayim, Madison, WI; the New Hampshire

Conference United Church of Christ Immigrant Refugee Support Group; the New

York State Council of Churches; the New York Yearly Meeting of the Religious

Society of Friends; SAJ-Judaism; Unitarian Universalist Association.

61 Amici Curiae individual religious leaders1 span a rich diversity of

American faith traditions, and include: Reverend Marie Alford-Harkey, President

and CEO, Religious Institute, Bridgeport, CT; Reverend Dr. Eileen Altman,

Associate Pastor, First Congregational Church, UCC, Palo Alto, CA; Reverend

Dave Bean, Senior Pastor, Pioneer United Methodist Church, Portland, OR; Rabbi

Dr. Herbert Brockman, Congregation Mishkan Israel, Hamden, CT; Reverend

Elder Pat Bumgardner, Senior Pastor, Metropolitan Community Church of New

York, New York, NY; Reverend Vanessa Cardinale, Pastor, South Congregational

Church of Amherst, MA; Reverend Molly Carlson, Designated Term Conference

Minister, Central Pacific Conference United Church of Christ; Pastor Marilyn

Chilcote, Pastor, Beacon Presbyterian Fellowship of Oakland; Dr. Joseph Chuman,

1 Amici curiae individual religious leaders sign only in their individual capacities; institutional affiliations
are provided here for identification purposes only.
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Leader, Ethical Culture Society of Bergen County, Teaneck, NJ; Rabbi Glynis

Conyer, Executive Director Community Synagogue of Rye; Father Daniel Corrou

SJ, Church of St. Francis Xavier, New York, NY; Rabbi Faith Joy Dantowitz,

HS[^ZS 5k\OW 4P`OVO[' @WdW\Uab]\' B>3 FSd >]V\ 8RUS`b]\' 4aa]QWObS AW\WabS`'

The Old South Church in Boston; Rabbi Bruce Elder, Congregation Hakafa,

Glencoe, IL; Rabbi Barat Ellman, Ph.D, Adjunct Assistant Professor, Theology,

Fordham University; Reverend Paul Fleck, Hamden Plains United Methodist

Church, Hamden, CT; Rabbi Arnold S. Gluck, Temple Beth-El, Hillsborough, NJ;

Reverend Ailsa R. Guardiola Gonzalez, First Christian Church (Disciples of

Christ), Tucson, AZ; Pastor Alison Harrington, Pastor, Southside Presbyterian

Church, Tucson, AZ; Rabbi Lauren Grabelle Herrmann, Society for the

Advancement of Judaism, New York, NY; Rabbi Linda Holtzman, Tikkun Olam

Chavurah, Philadelphia, PA; Reverend Sonja L. Ingebritsen, Community of Hope

United Church of Christ, Madison Christian Community, Madison, WI; Reverend

Holly R. Jackson, Pastor, United Church of Christ of Seneca Valley, Germantown,

MD; The Reverend Paula M. Jackson, Rector, Church of Our Saviour/La Iglesia de

Nuestro Salvador Episcopal, Cincinnati, OH; The Reverend Dr. Dennis Jacobsen,

Glendale, Wisconsin; Rabbi Paul Jacobson, Temple Avodat Shalom, River Edge,

NJ; Tina Kachele, Presiding Officer, Albuquerque Monthly Meeting of the

Religious Society of Friends; Reverend Seth Kaper-Dale, Pastor, Reformed Church
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of Highland Park, Highland Park, NJ; Rabbi Marc Aaron Kline, J.D., Red Bank,

B>3 FOPPW 7SP`O ?]Z]R\g' D]`bZO\Rka I\GVcZ' D]`bZO\R' CF3 FSdS`S\R 6VS`W

Kroon, Plainview Reformed Church, Plainview, NY; Rabbi Ann Landowne,

Temple Beth-El, Geneva, NY; Reverend Dr. David B. Lindsey, Senior Pastor of

Little River United Church of Christ, Annandale, VA; Reverend John Long,

Presbyterian Minister, Buffalo, NY; Rabbi Bonnie Margulis, President, Wisconsin

Faith Voices for Justice; FSdS`S\R F]PS`b AQ?S\hWS' DOab]` 8[S`Wbca' Gb) >]V\ka

Presbyterian Church, Berkeley, CA; FSdS`S\R HS``W AQBO[O`O' Gb) @cYSka I66'

Philadelphia, PA; Reverend R. Cameron Miller, Rector, Trinity Episcopal Church,

Geneva, NY; Reverend Julie Windsor Mitchell, Campus Minister, University

Christian Ministry at Northwestern University; Reverend Chris Moore, Senior

Minister, Fellowship Congregational UCC; The Reverend Dr. John A. Nelson,

Pastor and Teacher, Church on the Hill, UCC, Lenox, MA; Reverend Elizabeth

Nguyen, Senior Strategist, Side with Love, Unitarian Universalist Association;

Rabbi Dev Noily, Kehilla Community Synagogue, Oakland, CA; Nancy Pape,

Deacon, Madbury United Church of Christ, Madbury, NH; Reverend Aaron R.

Payson, Minister, Unitarian Universalist Church of Worcester, MA; Muhammad T.

Rahman, Director, Resource Development, Islamic Circle of North America and

Social Justice Department, Islamic Circle of North America, Jamaica, New York;

Reverend David Rommereim, Good Shepherd Lutheran Church, Brooklyn
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(Retired); Rabbi John L. Rosove, Temple Israel of Hollywood, Los Angeles, CA;

The Reverend Timothy Seitz-Brown, Pastor, Evangelical Lutheran Church in

America, Spring Grove, PA; Rabbi Drorah Setel, Temple Emanu-El, Rochester,

NY; Father James C. Sheehan, Jr., University Apostolate, Catholic Archdiocese of

New York, Bronx, NY; Rabbi Suzanne Singer, Temple Beth El, Riverside, CA;

Rabbi Joshua Stanton, East End Temple in Manhattan; Dr. Diane Steinman,

Director, NYS Interfaith Network for Immigration Reform; Reverend Martha E.

Swords-Horrell, Pastor, Emmaus United Methodist Church, Albany, NY; Rabbi

Elliott Tepperman, Bnai Keshet, Montclair, NJ; Reverend Robert V. Thompson,

Board Chair, Compassionate Atlanta; Rabbi Donald A. Weber, Temple Rodeph

Torah, Marlboro, NJ; Reverend Diane Weible, Conference Minister, Northern

California Nevada Conference United Church of Christ; Rabbi Laurie Zimmerman,

Congregation Shaarei Shamayim, Madison, WI; Brother Anthony Zuba, Capuchin

Franciscans, Church of the Good Shepherd, New York, NY.

* * *

SIGNING STATEMENTS

The Governing Board (Executive Committee) of the New York State

Council of Churches has given its unanimous approval to serve as Amici. The

Council, which has been in existence since the late 19th Century, is comprised of

eight denominations (American Baptist, Episcopal Church, Evangelical Lutheran
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Church of America, New York Yearly Meeting of the Religious Society of Friends

(Quaker), Lutheran Church of America, Presbyterian, U.S.A., United Church of

Christ, United Methodist Church) and approximately 7,000 congregations from

those denominations in every part of New York State.

HVS BSe M]`Y GbObS 6]c\QWZ ]T 6Vc`QVSa abObSa W\ Wba Q]\abWbcbW]\ bVOb i=bka

fitting that Christians should manifest their unity by joining together to proclaim

bVS U]a^SZ ]T >Saca 6V`Wab O\R b] aV]e ;]Rka U]]R O\R Xcab ^c`^]aSa bV`]cUV]cb

New York State. Therefore, we covenant to care for one another, safeguard the

presence of vital Christian communities, provide hospitality to all, proclaim the

U]a^SZ P]ZRZg W\ SOQV ^ZOQS' O\R RSQZO`S ;]Rka Xcab eWZZ O[]\U bVS ^]eS`a O\R

^`W\QW^OZWbWSa)j

Given our mission, we have a compelling interest to serve as Amici to

protect the free speech of our congregations and its lay and clergy leaders that they

may freely exercise their first amendment rights to welcome the stranger, advocate

for marginalized and vulnerable people and seek their welfare. Such advocacy is

central to our goal to offer the good news of the Gospel in word and deed in a

broken world and to offering effective pastoral care to our congregants and those in

the society as a whole. All of our denominations have well developed theological

positions to advocate for immigrants who have, over the years, been subjected to

discrimination and marginalization. We have advocated for government policies
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and laws which prevent this discrimination and allow for human flourishing. We

are deeply grieved by the poor treatment of Ravi Ragbir and many immigrants like

him by Immigration Customs and Enforcement (ICE). The prospect of the

Government intimidating and discriminating against our congregants and their lay

and clergy leaders infringes on our ability to offer the good news of the Gospel

through advocating for the poor, the vulnerable and the stranger in our midst.

Signed September 7, 2018 by: The Reverend Peter Cook, Executive

Director; The Reverend Dustin Wright, President

* * *

Statement of New York Yearly Meeting of the Religious Society of

Friends (Quaker): Faith and Practice, the Book of Discipline of the New York

Yearly Meeting of the Religious Society of Friends (Quaker), the umbrella

organization for 68 Friends Meetings and Worship Groups in New York, New

Jersey and Connecticut, expresses our commitment to speaking out in support of

ibV]aS bVS e]`ZR \SUZSQba' Sf^Z]Wba' ]` Q]\RS[\a)j HVS W[[WU`O\b PSW\U ^c`acSR

by the state is of especial concern to Friends. In Faith and Practice, we declare:

We can draw no clear line between religious and secular affairs. We
find ways to serve God in the world. We expect each Friend to live
each day in holy obedience, secure in the faith that the Light illumines
all relationships. Accordingly, Friends are enjoined to have a deep
concern for the welfare of the community. This involves intelligent
care for the dignity and welfare of all; love for adversaries, not
merely for those who love us; and special care for those whom the
world neglects, exploits, or condemns.
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We stand with Ravi Ragbir and all those being persecuted for their

immigration status. We are committed to caring for the newcomers in our midst

who seek to become our neighbors and to speaking out on their behalf.

Signed September 7, 2018 by: Jeffrey Aaron, Clerk, and Steve Mohlke,

General Secretary
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